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KEY CONTRACT TERMS AND PROVISIONS: 
 

 Scope of Work.  One of the main areas that often ends up in the center of a 

contract dispute is the scope of work or services covered under the contract.  When 

it comes to defining the scope of work in a contract, less is definitely not more.  It is 

vital to detail the exact expectations of the parties with respect to the work or the 

services to be provided.  Avoid language that is vague or allows room for 

interpretation.  The scope of work should be fully identified to specify expectations 

as to the level of service, quality of materials and quality of work.  Specifications often 

can be obtained from product manufacturers, and, in some instances, hiring a 
professional to develop the scope of work is invaluable. 

 

 Payment and Payment Terms.  Pay attention to payment terms.  Look for 

hidden or additional fees.  Many contracts will include provisions addressing 

additional fees for items that may be expected as part of the scope of work, but not 

included in initial pricing. 
 

When possible, the contract should state the total price for all the labor, materials 

and services expected under the agreement.  When fixed pricing is not possible, try 

to negotiate for and specify price caps and requirements of written approval before 

vendors incur these unknown expenses. 
 

If the contract calls for scheduled payments, then, other than reasonable down 

payments for project start-up costs, the remainder of the work performed under the 

contract should always be ahead of the payments.  This will give the association 

leverage over the vendor to ensure quality and completion of the work.  If a down 

payment is required in order to acquire materials, the contract should list, where 

possible, the materials that will be acquired with the down payment. 
 

 Term and Termination.  When it comes to service contracts, such as pool 

vendors, landscape companies or cable providers, the term and termination provision 

can be the most important provision of the contract.  In most cases, the term and 

termination provision is not favorable to the customer and makes it very difficult for 

the customer to terminate the contract and end the relationship.  Contracts for the 

provisions of services should always be subject to termination without cause with a 

short notice period, such as 30 or 60 days.  This allows an association to get out of a 

contract for any reason, and will allow for better ease in terminating a bad 

relationship.  Project contracts should have a detailed procedure affording a fair right 

to terminate if a vendor is not performing. 
 

 Insurance.  Require the vendor to carry liability insurance to cover any claims 

against personal injury and property damage from the work or services being 

performed.  Obtain a certificate of insurance directly from the vendor’s insurance 

agent showing the proper insurance coverage prior to the commencement of the 

work.  Specify that the vendor must maintain the insurance for the term of the 

contract.  If the vendor is not properly insured or not insured at all, the association 

could be held responsible for any claims of damages or injuries caused by the vendor. 
 

 Indemnification.  The indemnification provisions go hand-in-hand with insurance 

provisions.  Require the vendor to indemnify and hold harmless the association and 

all related parties from damages and claims that are caused by the vendor or the 

vendor’s employees or agents.  An indemnification provision basically requires the 

vendor to cover the association if the association is sued because of the actions of 

the vendor.  Often, the indemnification is covered by the vendor’s insurance carrier, 

so it is important to ensure that there is insurance to cover the indemnification 

obligation.  Otherwise, the indemnification obligation is only as good as the worth or 

assets of the vendor. 

THE BASICS 
 

 A binding contract has four basic 

elements: 

 identification of the parties to the 

contract; 

 identification of the subject matter 

of the contract; 

 time for performance;  

 and consideration or price. 

 Consideration is something of value 

given by both parties to induce them to 

enter into the contract.  For example, a 

promise to pay money in exchange for 

services provided is consideration.  

Contracts can be legal without a price 

specified, such as when plumbers are 

engaged to perform emergency leak 

repairs.  The law applies a reasonable 

price or the vendor’s customary 

charge. 
 

 Any contract should contain the proper 

legal name of the parties for the 

contract.  For example, if the legal 

name of the Association is Green 

Acres Condominium Association, Inc., 

the contract should not state Green 

Acres or the management company 

name as the contracting party. 
 

 Associations should investigate the 

stated vendor name in the contract to 

ensure it is the proper legal name for 

the vendor and that the vendor is in 

good legal standing with the state.  

This could be a red flag for potential 

risks or problems. 
 

 If directors of an association are 

signing a contract on behalf of the 

association, the contract should 

specify that the director is signing as 

an officer or director of the association 

to avoid potential personal liability 

under the contract. 
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Procedures Under the Act 

 

 Ninety (90) days before filing suit, the association must provide the 

contractor with notice of the defect. The notice must include any 

supporting documentation establishing the defect, including, but not limited 

to, engineer’s reports, inspection reports or photographs. 

 Thirty (30) days after the notice, the contractor must deliver a written 

response to the association. The contractor may offer to settle with 

monetary payment, repairs, or a combination. The contractor may make a 

request for inspection prior to a settlement offer. During the inspection, the 

contractor is entitled to thoroughly examine, document and test the alleged 

defect. The contractor may reject the claim or fail to respond entirely, at 

which point the association may proceed with its suit, provided the 

requirements below are also satisfied.   

 Once the contractor has responded, the association may respond. If the 

association rejects the settlement offer, it must set forth the reasons for its 

rejection. The contractor is allowed an additional fifteen (15) days to make 

a supplemental offer after rejection. Once the fifteen (15) day period has 

elapsed, the association may proceed with suit, provided the requirements 

below are also satisfied.     

 If the association accepts an offer of settlement that includes repair, it must 

allow the contractor unfettered access to the structure for the completion of 

construction. Once an offer is accepted and performed, the association is 

barred from ever bringing any claim that was described in the original 

notice of claim.  

 If an association rejects a reasonable offer, the association cannot recover 

more than the fair market value of the settlement offer or the actual costs of 

the repairs made, or the amount of the monetary settlement offer. The 

association is also barred from recovering attorney’s fees or costs. The 

reasonableness of the offer is determined by the trier of fact.  

 Any suit filed by an association must preceded by a two thirds (2/3) vote of 

all the members of the Association. 

 At least three (3) days prior to that vote, the association must provide a 

copy of the notice of claim to each owner, along with an additional written 

description of the claims and reasons the Board is recommending the 

litigation. 

 Prior to suit, the full board of directors of the association and the contractor 

must meet in person and confer in a good faith attempt to resolve the claim.  
 

Failure to Comply 
 

 If the association does not comply with the Right to Repair Act prior to 

bringing suit, the Act allows for any litigation to be halted until such time 

as the association does comply. 

THE BASICS 
 

What Is the Right to Repair Act? 
 

 In 2004, the Georgia legislature 

enacted the Right to Repair Act, 

which severely restricts the rights of 

associations to sue any contractor 

for a construction or design defect 

related to residential dwellings.  

 

 Prior to the Act, associations were 

free to pursue a lawsuit against any 

builder or contractor relating to a 

defective design or faulty 

installation. However, now there are 

a number of procedural hurdles an 

association must clear in order to 

file a lawsuit against a contractor. 

Additionally, associations may only 

bring claims for defects to common 

elements or limited common 

elements. 

 

 The term “contractor” under the act 

is very broad. It encompasses 

anyone required to be licensed 

under the contractor licensing law. 

This would not only include 

builders, but also developers, 

architects, real estate agents, 

renovation contractors and repair 

contractors, along with their owners, 

officers, directors, subcontractors, 

suppliers, or even insurers 

 
 



1. Hiring Volunteers Instead of Professionals 

QUESTION: Is the association REQUIRED to hire a “professional” for maintenance and repairs or 

can the association use a volunteer owner or an uninsured contractor to help with 

handyman type tasks in the community? 

ANSWER: No, the association is not REQUIRED to hire a licensed or insured  

“professional” for work on the property – but the association should make sure that its D&O 

insurance covers volunteer or committee activities so the association and board members are 

properly insured if they are sued for something related to volunteer activities.   

 

If the uninsured laborer or volunteer is injured or causes personal injury or property damage to an owner 

while doing a job at the association, the association has to pay out of pocket or make a claim on its 

insurance policy to cover the injury or damage.  Any savings from hiring an uninsured contractor or 

volunteer can be quickly wiped out by paying out of pocket or paying increased insurance premiums.  

 

If the association uses volunteers or uninsured contractors make sure they SIGN RELEASE AND 

INDEMNIFICATION agreements.  The volunteer or contractor releases and holds harmless the association 

from any liability if the volunteer or contractor is injured or incurs damages                

during the course of his or her activities.  The volunteer or contractor also agrees to indemnify (pay for) any 

claims brought against the association because of the volunteer or contractor’s actions.  The indemnification 

is only as good as the volunteer’s or contractor’s personal assets, but in many cases, it is better than nothing. 

 

If the association uses uninsured laborers or volunteers give them the least harmful jobs and the tasks that 

are least likely to cause damage to themselves and others.  (No roof repairs!) 

 

2. Contractors Liens 

QUESTION: What if the association pays a contractor for maintenance or repair work, but the 

contractor does not pay his suppliers or subcontractors? 

ANSWER: In Georgia, if the association does not obtain a lien waiver, any subcontractor or supplier of 

  materials for the improvement of real estate who has not been paid by the vendor has an  

  automatic lien against the property until they have been paid.  These liens are referred to as 

  mechanics and/or materialmen’s liens. (O.C.G.A. §§44-14-360-369)  
 The subcontractor or supplier of materials is called a “lien claimant” and can record its 

lien in the land records of the county where the property is located within 90 days of 

the last date that work was performed at the property or material was supplied to the 

property 
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 The lien has to identify the property improved, the owner of the property, the amount 

claimed due, and the date the amount came due 

 The lien claimant has 2 business days after the recording of the lien to send a copy of 

the lien by certified mail or overnight delivery to the owner of the property 

 The claim of lien must include: 

 a statement that the lien will expire and become void 365 days after filing if 

 the notice of commencement of construction is not timely filed 

 a statement notifying the property owner of a right to contest the lien 

 In condominiums, the claim of lien must be recorded against every single unit (for the 

amount of the unit’s percentage share of the total lien amount), not against the 

condominium association (since the association does not own anything). 

 The lien claimant must file a “lien action” against the hiring entity within 365 days 

from the date the lien was filed or the lien automatically expires. 

 A “lien action” is defined as filing suit, binding arbitration or filing a proof of claim in 

bankruptcy court. 

 Within 30 days after filing the “lien action” the lien claimant must record in the 

county land records a notice under oath stating that the lien action was filed.   If the 

lien claimant misses any of these deadlines, does not include the right information in 

the lien or fails to comply with any of these requirements, the lien unenforceable. 

 

QUESTION: Is there anything an association can do to protect itself from these kinds of liens? 

ANSWER: Yes.  The association can get a lien waiver from the general contractor each time a payment 

is made on the project and getting a final contractor’s affidavit before the last payment is 

submitted.  
 

 The association could post at the property and record in the land records a “notice of commencement of 

construction” within 15 days of commencement of the project.  Anyone who might be able to claim a lien in 

the future must send notice to the property owner or general contractor.  The notice must include the name 

of the subcontractor, the amount of the subcontract and their scope of work.  If the sub-contractor does not 

send this notice, it cannot file a claim a lien against the property in the future.  

 

3. Right to Repair Act 
 

QUESTION: What if the association wants to sue the contractor for defective construction? 

ANSWER: In 2004, suing developers or contractors for construction and design defects became highly 

  burdensome for community associations.  In that year, the Georgia Right to Repair Act was 

  adopted into law. (O.C.G.A. §8-2-36)  The Right to Repair Act is as set of laws which  

  governs the process for bringing claims against contractors by individuals and by community 

  associations.  It is a common misperception that the Right to Repair Act only applies to  

  developer or to developer construction defect cases.  This is not the case. The Right to Repair 

  Act applies to any claim brought by an association against a contractor required to be  

  licensed under the contractor licensing law.    

THREE HOT TOPICS REGARDING MAINTENANCE AND REPAIRS CONT. 



 

 

In order to comply with the Right to Repair Act, an association has to take the following steps: 

 

1)  90 days before filing suit, the association must provide the contractor with a notice of the defect.  

The notice must include any supporting documentation establishing the defect, including, but not 

limited to, engineer’s reports, inspection reports or photographs. 

2) The contractor has 30 days to respond, either accepting responsibility, rejecting responsibility, or 

asking for more information and/or the opportunity to inspect. 

3)  The contractor has 30 days from the date of its response to inspect the property and an additional 

14 days in which to submit a proposal to the association, either offering settlement or rejecting 

the claims.   

4)  The association is required to attempt to meet with the contractor in an attempt to settle the issue 

in good faith. 

5)  If the association wishes to move forward with a lawsuit, it must obtain approval of 2/3 vote of 

the membership. 

 

If the association does not comply with the Right to Repair Act prior to bringing suit, the Act allows for 

any litigation to be halted until such time as the association does comply. 
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